Inherent Power
Back in 1812 Mr. Justice William Johnson speaking for the court distinguished between crimes and contempts on the basis that the former necessarily rested on a statutory basis while the latter were inherent and not necessarily derived from statutes though he did not deny the validity of statutory regulation. He stated:
"The legislative authority of the Union must first make an act a crime, affix a punishment to it and declare the court that shall have jurisdiction of the offense.
"Certain implied powers must necessarily result to our courts of justice from the nature of their institution. But jurisdiction of crimes against the state is not among those powers. To fine for contempt, imprison for contumacy, enforce the observance of order, etc., are powers which cannot be dispensed with in a court, because they are necessary to the exercise of all others; and so far as our courts no doubt possess powers not immediately derived from statutes; but all exercise of criminal jurisdiction in common law cases, we are of opinion, is not within their implied powers." 6 Summary power to punish for contempt is inherent, arising from the necessity of the court for self-preservation, or of preventing obstruction of their due administration of justice. 7 But the amplitude of the summary power
Contempt As Sui Generis
Mr. Justice Brewer stated of contempt proceedings:
"A contempt proceeding is sui generis. It is criminal in nature, in that the party is charged with doing something forbidden, and, if found guilty, is punished. Yet it may be resorted to in civil as well as criminal actions, and also independeritly of any civil or criminal action. "' 13 He stated in the same opinion:
"It is true they are peculiar in some respects, rightfully styled sui generis. They are triable only by the court against whose authority the contempts are charged. No jury passes on the facts; no other court inquires into the charge. "' 14 Mr. Justice McReynolds in a case involving venue stated of contempt proceedings:
"These are sui generis,-neither civil actions nor prosecutions for offenses, within the ordinary meaning of those terms. "' 5 Later on in the same opinion he stated: "While contempt may be an offense against the law, and subject to appropriate punishment, certain it is that, since the foundation of our government, proceedings to punish such offenses have been regarded as sui generis, and not criminal prosecutions within the 6th amendment or common under-, standing. "' 6 In a 1932 case Mr. Chief Justice Hughes in a case involving failure by an American citizen abroad to return and testify after being subpoenaed, ruled that contempt proceedings are "sui generis and not 'criminal prosecutions' within the 6th Amendment or common understanding.' 1 7 Hence there would be no violation of due process to hold the hearing and proceed to judgment in the absence of the defendant.
Not all the protections given an accused under the Bill of Rights apply to criminal contempt, according to Chief Justice Taft. In a case involving the power of the President to pardon for criminal contempt he stated: "Contempt proceedings are sui generis because they are not hedged about with all the safeguards provided in the Bill of Rights for protecting one accused of ordinary crime from the danger of unjust conviction."'s He also stated:
"The power of a court to protect itself and its usefulness by punishing contemners is of course necessary, but it is one exercised without the restraining influence of a jury and without many of the guaranties which the Bill of Rights offers to protect the individual against unjust conviction."'
Constitutional Guaranties
A series of cases establish that the Constitution does not compel trial by jury in criminal contempt cases. 20 The right of trial by jury in criminal cases does not cover criminal contempts. However the Constitution does not forbid trial by jury in criminal. contempt cases either. 21 The Debs Case raised doubt as to the validity of jury trial, or even trial by another judge, where the contempt occurred in injunction proceedings. Mr. Justice Brewer stated:
"But the power of a court to make an order carries with it the equal power to punish for a disobedience of that order, and the inquiry as to the question of disobedience has been, from time immemorial, the special function of the court. And this is no technical rule. In order that a court may compel obedience to its orders it must have the right to inquire whether there has been any disobedience thereof. To submit the question of disobedience to another tribunal, be it a jury or another court, would operate to deprive the proceeding of half its efficiency." 22 Congress may regulate criminal contempt procedure in the lower federal courts. 23 At least it may do so to the extent of providing for trial by jury in cases where the contempt is also a "crime under state law or federal statute."
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The so-called criminal contempt proceeding is not in the strict sense of the term a criminal prosecution. Hence it is not within the meaning of the Sixth Amendment to the Constitution, which guarantees that in all criminal prosecutions the defendant shall receive a speedy trial by an impartial jury of the state and district where the crime was committed.
2 5 The district court may punish by way of contempt for the violation of an injunction, even though the acts constituting the contempt .were committed in another division of the, district.
Mr. Justice Sutherland stated that the presumption of innocence obtains, proof of guilt must be beyond reasonable doubt, and the defendant may not be compelled to be a witness against himself in cases of criminal contempt. 26 He stated that the "fundamental characteristics" of both crimes and criminal contempts were the same.
The Supreme Court has intimated that the accused in a criminal contempt cannot be compelled to testify against himself. 2 "In another most important particular the parties clearly indicated that they regarded this as a civil proceeding. The complainant made each of the defendants a witness for the company, and as such each was required to testify against himself-a thing that most likely would not have been done or suffered if either party had regarded this as a proceeding at law for criminal contempt, because the provision of the Constitution that 'no person shall be compelled in any criminal case to be a witness against himself,' is applicable not only to crimes, but also to quasi-criminal and penal proceedings. ' 29 Freedom from self-incrimination in contempt proceedings is possibly to be implied from the statement of Mr. Justice Bradley in a case where a lawyer was disbarred for criminal contempt in taking part in a lynching near the federal court:
"The charge was specific, due notice of it was given, a reasonable time set for the hearing, and the petitioner was not required to criminate himself by answering under oath."30
The court said that the due process provision of the Fifth Amendment was not violated.
3 ' Freedom from self-incrimination is perhaps hinted at in the language of Mr. Justice Bradley in a case involving an action for penalties and forfeitures: "As therefore, suits for penalties and forfeitures, incurred by the commission of offenses against the law, are of this quasi-criminal nature, we think 27 Gompers v. United States, (1911) Rev. 51, [60] [61] [62] [63] [67] [68]  Merrick, "The Privilege Against Self-Incrimination as to Charges of Contempt"; (1919) 14 Ill. L. Rev. 181; (1937) 15 Nebraska Law Bull. 387; Note (1927 Note ( ) 54 A. L. R., 1436 L. R. A. 1914B, 118; Wigmore, Evidence, par. 2257 (3) .
28 Michaelson v. United States, (1924) "it is certain in proceedings for criminal contempt the defendant is presumed to be innocent" and that "he must be proved guilty beyond a reasonable doubt."
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When an act happens to be both a contempt and a crime, it may be punished both by indictment and by contempt proceedings.
4
Section 25 of the Clayton Act expressly declares "nor shall any such proceeding be a bar to any criminal prosecution for tie same act or acts." 3 5
Criminal contempts are treated as crimes within the federal statute of limitations for criminal prosecutions.
3 6 The fact that there is no constitutional right of trial by jury is immaterial. It is also immaterial that there is no indictment or information. Mr. Justice Holmes stated:
"If such acts are not criminal, we are in error as to the most fundamental characteristic of crimes as that word has been understood in English speech."
He further pointed out that in early English law they were punished only by the usual criminal procedure, and that they still may be and preferably are tried in that way. Even if the statute of limitations did not expressly cover criminal contempts, the Supreme Court would apply it by way of analogy.
An information brought by the government for punishment of criminal contempt in violation of an injunction is a "criminal case" contempt and a criminal prosecution is that in the one the act complained of is the violation of a decree and in the other the violation of a law."' ' 9 
Direct Contempt and Summary Procedure
The clearest case of criminal contempt is actual disturbance made in the court room itself which interferes with the process of litigation. An example is Terry's contempt in the Hill divorce case. 40 While that case was being tried in a United States circuit court, the libellant, Sarah Terry, was guilty of misbehavior in the presence of the court which thereupon ordered that she be removed by the marshal. Her husband, a member of the bar, assaulted and beat the marshal to prevent his executing the court's order. This was done in open court in the presence of the judges. Summary punishment of six months imprisonment was administered even though the contemner had left the room and gone into a nearby room in the same building. 41 In another case 42 the defendant together with various other persons riotously took from a jail a person charged with a crime during an intermission of the court which was trying him, and hanged him from the limb of a tree immediately in front of the court house door through which the judge passed on his way into court after the intermission. The act was not only unlawful but insulting to the court. As the Supreme Court said, it was perpetrated with audacious effrontery in the virtual presence of the court. The power of the court extends to contemptuous conduct in any part of the building which is set aside for the use of the court and its officers, and the grand and petit juries. 43 In a dissenting opinion Justice Lucius Q. C. Lamar and Chief Justice Fuller asserted that an assault upon a member of the Supreme Court while he is on a train is not a contempt of court committed in the presence of the court. The penalty was one year imprisonment. There was a pardon by the president.
In Cuddy, Petitioner, (1889) 131 U. S. 280, 9 Sup. Ct. 703 , the record being silent, it was assumed that an attempt to influence a juror was made in the presence of the court. Field, so far from its being a crime against the court, it was not even a con-Mr. Justice Stone in a dissenting opinion suggested that the whole court were probably in accord that the "surreptitious tampering with witnesses, jurors or parties in the presence of the court, although unknown to it, would be summarily punishable because in its presence." "Existing within the limits of and sanctioned by the Constitution, the power to punish for contempt committed in the presence of the court is not controlled by the limitations of the Constitution as to modes of accusation and methods of trial generally safeguarding the rights of the citizen." 4 7 In the case of summary contempt procedure no evidence need be presented. 48 There is no right to assistance of counsel. There is no right of trial nor issue to try. There is no right to a hearing and the contemner cannot offer an explanation of his motives. The court may proceed to fix the punishment immediately without notice to the contemner.
Procedure for the prosecution of a direct contempt is very summary. 49 The contemner may be jailed without a hearing and without being given an opportunity to defend himself. There is no necessity for affidavit, notice, or other process. 50 The court may order the bailiff to attach the contemner and bring him before the bar of the court. The court may then immediately pass sentence, and may either fine or imprison the contemner. Where an accused found guilty of contempt and sentenced to imprisonment seeks release by writ of habeas corpus on the ground that the contempt was not committed in the presence of the court, the writ may be refused where the record does not show that the contempt occurred out of the presence of the court but is silent concerning the matter, the petition for the writ is also silent, and no evidence is offered to the contrary. 
Forms of Contempt
Even the most serious kind of a crime may be punishable as contempt. In one case the Supreme Court considered as a contempt the lynching of a negro after an appeal had been taken to that court from a conviction of rape. 53 An attempt to influence the verdict of a jury by bribery is punishable, one year's imprisonment being imposed in one case.
5 4 Shadowing of the jury has been treated as contempt.
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The Supreme Court has stated, however, that "of course, a proceeding in contempt cannot be considered as an infamous crime."56 Not all forms of perjury amount to contempt. The perjury must be shown to be obstructive of justice.
57 Mr. Chief Justice White stated:
"In order to punish perjury in the presence of the court as a contempt there must be added to the essential elements of perjury under the general law the further element of obstruction to the court in the performance of its duty. It is true that there are decided cases which treat perjury, without any other element, as adequate to sustain a punishment for contempt. But the mistake is, we think, evident, since it either overlooks or misconceives the essential characteristic of the obstructive tendency underlying the contempt power, or mistakenly attributes a necessarily obstructive effect to false swearing." Concealment or misstatement by a juror upon a voir dir examination is punishable as a contempt if its tendency and design are to obstruct the processes of justice. 59 It is immaterial that one of the aggravations of such contempt is the commission of perjury. He went on to point out the danger of too sweeping a use of contempt procedure for perjury:
"When a court entertained the opinion that a witness was testifying untruthfully the power would result to impose a punishment for contempt with the object or purpose of exacting from the witness a character of testimony which the court would deem to be truthful, and thus it would come to pass that a potentiality of oppression and wrong would result and the freedom of the citizen when called as a witness in a court would be gravely impaired. A talesman when accepted as a juror becomes a part or member of the court. More may thus be required of him than of a witness. The privileges from disclosure of the deliberations of the jury will not apply.
60
It is proper to punish for contempt witnesses summoned to testify before a federal grand jury who, alleging the invalidity of the statutes under which the grand jury's investigation is conducted and the consequent war of jurisdiction of court or jury over the subject-matter, refuse to testify. 6 1 He may not urge objections of incompetency or irrelevancy such as a party might raise, for this is no concern of his. They may be remanded to the custody of the marshal until they comply, and habeas corpus will not be available to release them. Under the Fifth Amendment and the statute relating to the organization of the grand jury there is a duty to testify.
The Act of July 31, 1936,62 providing for the subpoenaing in a foreign country, upon service by an American consul of a citizen of the United States whose presence in a criminal prosecution in a federal court was desired, does not violate the due process clause of the Fifth Amendment.
6 3 If the citizen disobeys this statute in the foreign country, he is punishable by a federal court. There is no violation of international law. He may be punished for contempt of court even though he is not present here if suitable notice and opportunity to appear and be heard are given, by the seizure of his property to satisfy a fine. This does not violate the Fourth Amendment. The fact that only the prosecutor may subpoena may not be challenged by a recalcitrant witness as violating the provision of the Sixth Amendment that an accused shall have compulsory process for obtaining witnesses in his favor.
If a trial orders a district attorney to return to the owner certain books and papers seized in violation of his constitutional rights and he refuses to do so he may be committed for contempt, and no writ of error will lie to the Supreme Court to review the order committing for contempt. that the Supreme Court of the District of Columbia had no jurisdiction to disbar an attorney for a contempt committed before another court, namely, the Criminal Court of the District. 65 Such court could not punish him upon an ex parte proceeding without notice or opportunity of defense, or explanation of misbehavior. Mandamus would therefore lie from the United States Supreme Court. The Act of 1789 prescribing fine or imprisonment as the penalty for contempt does not authorize disbarment of a contemner who happens to be a lawyei. 16 The Act negates all other methods of punishment.
Mr. Justice Frankfurter, while a professor of law thus defined contempt in an article on criminal contempt: "The particular aspect of 'inherent power' of the inferior Federal courts with which we are dealing concerns their incidental capacity to remove obstructions to the discharge of their work. The conventional description of such obstruction is contempt, and the mode of dealing with it is characterized as the power of courts to punish for contempt.
' 6 7
Distinction Between Criminal and Civil Contempt
The difference between criminal and civil contempt is rather vague and uncertain. 68 This may be seen in the numerous proceedings against Samuel Gompers for disobeying an injunction issued on behalf of the Bucks Stove and Range Company. The Supreme Court reversed a conviction for civil contempt. 69 There was then a trial for criminal contempt which also was taken up for review by the Supreme Court. 7 0 That Court reversed upon the ground that prosecution had been outlawed by, or by the policy of the criminal statute of limitations.
Perhaps the classic statement of the difference between criminal and civil contempt is that by Mr. Justice Brewer:
"Proceedings for contempts are of two classes, those prosecuted to preserve the power and vindicate the dignity of the courts and to punish for disobedience of their orders, and those instituted to preserve and enforce rights of private parties to suits, and to compel obedience to orders and decrees made to enforce the rights and administer the remedies to which the court has found them to be entitled. The former are criminal and punitive in their nature, and the government, the courts, and the people are interested in their prosecution. The latter are civil, remedial and coercive in their nature, and the parties chiefly in interest in their conduct and prosecution are the individuals whose private rights and remedies they were instituted to protect or enfore. "While particular acts do not always readily lend themselves to classification as civil or criminal contempts, a contempt is considered civil when the punishment is wholly remedial, serves only the purposes of the complainant, and is not intended as a deterrent to offenses against the public."
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It seems to have been held that where a defendant not a party to an injunction suit violated a temporary restraining order of a federal court such contempt was criminal and not civil since the Supreme Court called for review by writ of error as in criminal cases.
7 6 The defendant's act was in resistance of the order of the court and therefore came more fully within the punitive than the remedial class.
A contempt may be criminal even though under a statute the fine is to be paid to the United States or to the complainant or divided among the parties injured by the act as the court may direct.
77 This is true where the discretion given to the court is incidental to the dominating purpose of the proceeding, which is punitive, to vindicate the authority of the court and punish the act of disobedience as a public wrong.
71 Bessette v. Conkey Co., (1903) Sup. Ct. 685, 686 . In this case it was held that a failure to obey a district court order to testify before an internal revenue official was a civil contempt, involving simply procedure for the collection of taxes and not being in "vindication of the public justice." Hence on appeal, the statutory rules of civil appeals, with respect to the time for taking an appeal, applied. An example of a civil contempt, though not so stated in the opinion, is a case where the contemner had been perpetually enjoined from setting up any claim or title to any of the bonds which were the subject-matter of the suit, and disobeyed such injunction by setting up claim of title to certain of the bonds mentioned in the decree. He was sentenced to a fine of $250 and costs, and committed to the custody of the marshal of the Supreme Court until said fine and costs were paid. 78 The court stated that punishments for contempt of court have two aspects: (1) to vindicate the dignity of the court from disrespect shown to its orders; and (2) to compel the performance of some order or decree of the court which it is in the power of the party to perform and which he refuses to obey.
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A proceeding to punish an attorney for contempt in filing conveyances of property from his client to himself pending a suit to set aside as fraudulent to judgment creditors, conveyances of the same property to other persons is civil in its nature, even though the acts of the attorney might take the characteristics of both a civil and a criminal contempt.
8 0 The prayer of the petition for relief declaring that its purpose was to secure restoration of the directed property in order to carry out the decree in the principal suit is determinative.
One of the latest cases to discuss the difference between criminal and civil contempt is Nye v. United States. 81 It was there stated that the contempt is civil when the punishment is wholly remedial, serves only the purposes of the complainant, and is not intended as a deterrent to offenses against the public. For purposes of review, where a fine is imposed on a person adjudged guilty of contempt, partly as compensation to the complainant and partly as punishment, the criminal feature of the order is dominant and fixes its character .
2 It is not controlling that in the district court the contempt proceedings were entitled in a wrongful death action, and that the United States was not a party until the appeal. 8 3 The prayer for relief and the acts charged may indicate the criminal character.
8 4 The fact that the contemner is not a party to a principal civil action points to the criminal character. 
The Act of 1831
The Act of 1789 did not define contempts nor prescribe any procedure. Mr. Justice Harlan states: "The Act of 1789 did not define what were contempts of the authority of the courts of the United States, in any case or hearing before them, nor did it prescribe any special procedure for determining a matter of contempt. Under that statute the question whether particular acts constituted a contempt, as well as the mode of proceeding against the offender, was left to be determined according to such established rules and principles of the common law as were applicable to such situation." 8 6 Section 268 of the Judicial Code, 28 U. S. C. A., section 385 provides:
"The said courts shall have power to impose and administer all necessary oaths, and to punish by fine or imprisonment, at the discretion of the court, contempts of their authority. Such power to punish contempts shall not be construed to extend to any cases except for misbehavior of any person in their presence, or so near thereto as to obstruct the administration of justice, the misbehavior of any of the officers of said courts in their official transactions, and the disobedience or resistance by any such officer, or any party, juror, witness, or other person to any lawful writ, process, order, rule, decree, or command of the said courts."
This section was enacted into law in 1831. sT The Act of 178988 provided that courts of the United States "shall have power . . . to punish by fine or imprisonment .. . all contempts of authority in any cause or hearing before the same."
Abuses of this undefined power to punish for contempt resulted in the House of Representatives instructing its Judiciary -Committee "to inquire into the expediency of defining, by statute, all offenses which may be punishable as contempts of the courts of the United States, and also to limit the punishment of the same." 8 9 The upshot was the 'Act of 1831, of Which Section 1, the present 28 U. S. C. A., sec. 385, restricted the powers of summary punishment for contempts of court to cases of "misbehavior of any person or persons in the presence of said courts, or so near thereto as to obstruct the administration of justice." administration of justice "shall be liable to prosecution therefor, by indictment." The Supreme Court has indicated that although an act punishable under section 2 could also be a contempt if committed in the presence of the court, the primary purpose of section 2 was to create a separate category of offenses involving trial by jury.
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The Supreme Court first interpreted the Act of 1831 in 1874. Referring to the lower federal courts it said "... the power of these courts in the punishment of contempts can only be exercised to insure order and decorum in their presence, to secure faithfulness on the part of their officers in their official transactions, and to enforce obedience to their lawful orders, judgments and processes.
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In 1889 the Court upheld a conviction for contempt for attempts to bribe a witness in the hallway of the courtroom. 92 The court overruled the view of a lower court case 3 that section 2 of the statute was meant to apply to acts no longer summarily punishable as contempts, and substituted the construction of section 2 as an alternative procedure if the behavior was in the "presence" of the court.
It was not until 1918 that the Court found that 28 U. S. C. A., sec. 385 "conferred no power not already granted and enforced no limitations not already existing. ' 94 The Court upheld the district court in holding in contempt a newspaper editor who had printed editorials containing misleading remarks and cartoons injurious to the dignity of the court. This result was arrived at by interpreting the phrase "so near thereto" in a causal relation sense rather than as a matter of geographical nearness. By this doctrine the federal criminal contempt power was held not limited to those acts occurring in the vicinity of the court, but to extend to acts which have a "reasonable tendency" to "obstruct the administration of justice."
In the latest case, through one coming up from the state courts, the Supreme Court by a five to four decision reversed judgments of 90 Nye v. United States, (1941) 313 U. S. 33. A writer has suggested the following explanation for the adoption of section 2: (1) to provide an alternative method for the trial of some of the more serious acts of contempt to save the courts having to sit in judgment of their own cases and permitting them to shift the burden to a jury; (2) to provide proceedings for acts formerly punishable summarily by contempt, but now freed from such punishment under section 1 of the Act. Thomas, Problems of Contempt of Court, (1934) 28 Columb. L. Rev. 525, 540. conviction for contempt of state courts based upon publications in newspapers of comments relating to pending litigation. 9 5 The court applied to publications not the "reasonable tendency test" but "clear and present danger" test:
"that the substantive evil must be extremely serious and the degree of imminence extremely high before utterances can be punished." 9 6
The First Amendment, applicable to the state through the Fourteenth Amendment, was intended to give to liberty of the press "the broadest scope that could be countenanced in an orderly society." The court stated by Mr. Justice Black that in deciding whether the contempt power in publication cases was forbidden by the "sweeping constitutional mandate" against any law abridging the freedom of the press the Court was "necessarily measuring a power of all American courts, both state and federal," including the Supreme Court itself. The court expressly declined to pass on the situation if there were a statute increasing the power of the court to punish for contempt in cases of constructive contempt. The whole court agrees that contempt by publication may still exist after their decision. The whole court agrees that there can be no contempt where the publication occurs after the final decision of the case. A letter written by an attorney to a federal district judge condemning the judge in a pending case was held not a contempt committed "in open court. '97 It therefore could not be punished summarily. The court agreed with an earlier case that the statutory phrase "in open court" was narrower in meaning than the phrase "in the presence of the court. s 9 8 Summary punishment might not be possible as to the latter in some cases.
The latest significant case interpreting this section is Nye v. United States decided in 1941. This case directly overrules the "reasonable tendency" doctrine laid down in Toledo Newspaper Company v. United States. 9 9 It limits a good deal the summary contempt power invoked by federal judges in applying that doc-trine. The facts of Nye v. United States were as follows: The defendant attempted through the use of alcohol and persuasion to induce one Elmore, a person illiterate and enfeebled in mind and body, to terminate a suit brought by him for the death of his son. Such misconduct occurred more than one hundred miles from the location of the district court. On motion of the attorney for Elmore, the court issued a show cause order to the defendants, who, after a hearing were adjudged guilty of contempt for "misbehavior so near to the presence of the court as to obstruct justice." The Supreme Court reversed on the ground that the district court did not have the power to punish defendants for contempt because of this behavior, since the place of misconduct on hundred miles away was not so near the court as to obstruct the administration of justice. It refused to interpret the phrase "so near thereto" in a causal relation sense. It gave a literal meaning to the phrase by reading it in relation to the word "presence" and by demanding physical proximity to the court. Seemingly the statute does not limit the use of the contempt power to cases of actual physical disturbance. The Court cited with approval an earlier case' 00 holding that the contempt power was available to punish for any misbehavior whether there was any physical disturbance or not if committed "in" or "near" the "presence" of the court. The dissent criticized this position by questioning any difference between secret bribery of a witness in the court room and the same bribery one hundred miles away.
The result of this decision is that the federal courts may not punish summarily by contempt proceedings for defamatory publication. Summary jurisdiction -for this purpose has been the chief bone of contention in the entire law of criminal contempt since it is at this point that the personality of the individual judge is most likely to become involved.' 1 0 Hereafter it will be necessary to prosecute for defamatory publication by indictment under Section 135 of the Criminal Code, 18 U. S. C. A. sec. 241. Thus this right of free speech is safeguarded. However, the majority opinion goes beyond this and prohibits summary punishment in other cases where no such danger of personal bias is present. Whether that be desirable as a matter of policy or not the Court stated that it "gave full respect to the meaning which Congress unmistakably intended the statute to have." If the contempt power is to be expanded, it is a matter for Congress to deal with.
The early contempt cases were centered around the problem of publication as contempt. In recent years the bone of contention has been the use of contempt procedure to enforce injunctions, particularly labor injunctions. The primary objective of law reformers has been to secure the right of trial by jury.
In 1890 Congress passed an act allowing federal officials to go into the federal courts to obtain injunctions restraining the commission of conspiracies which threaten to obstruct interstate commerce.
1 0 2 In 1894 suit was filed to restrain the unlawful acts of certain strikers and labor leaders. The restraining order was violated and Debs was adjudged guilty of contempt and given a jail term of three to six months.
The Clayton Act of 1914 provided in the special class of criminal contempts "within the purview" of that Act that the trial of such contempts "may be by the court, or upon the demand of the accused by a jury . .. and such trial shall conform, as near as may be, to the practice in criminal cases prosecuted by indictment or upon information. "104 But the act specifically leaves for summary treatment those cases which "involve the characteristics upon which the power to punish for contempt must rest," namely obstructions "to the performance of judicial duty resulting from an act done in the presence of the court."o5
The special class of cases under the Clayton Act for which the procedure of jury trial is permitted, is confined to acts which "constitute also a criminal offense under any statute of the United States, or under the laws of any state in which the act was committed."1 0 6
The jury trial provision is constitutional. However the court pointed out in connection with the Act: "It is of narrow scope, dealing with a single class where the act or thing constituting the contempt is also a crime in the ordinary sense."1 7
The Norris-LaGuardia Act provides for the right of trial by jury except as to direct contempts in the labor cases within its scope.
08 This is more limited in scope than Senator Norris' original bill which would have allowed trial by jury in all cases of indirect contempts.
1 0 9 The Act also provides for the retirement and substitution of the judge sitting in the proceeding if the contempt con- sists of an attack upon his character or conduct." 0 Possibly this section is applicable in non-labor cases also."' A federal statute" 2 provides that anyone who is an American citizen or domiciled therein may, though outside the United States, be subpoenaed as a witness at the trial of a criminal action when desired by the Attorney General. There is a provision for personal service by an American consul with tender of traveling expenses. On failure to appear, an order to show cause why the recalcitrant should not be punished for contempt may be issued, and his property in the United States seized to satisfy the fine assessed. On being found guilty of contempt under this statute and his property to the extent of $100,000 being seized, petitioner, a citizen of the United States domiciled in France appealed. The Supreme Court affirmed. It was held that there was no violation of the Fifth Amendment. There was due process since there was appropriate notice and an opportunity, to be heard. Apparently a contempt of this particular kind may occur without the borders of the United States." 3 Judgment may be rendered though the accused never comes to the United States and in his absence since adequate notice is given. The court stated that "contempt proceedings are sui generis and not 'criminal prosecutions' within the meaning of the Sixth Amendment or of common understanding."
The court stated that the petitioner could not properly raise the question that failing to make subpoenas available to the accused as well as to the government was a denial of "compulsory process for obtaining witnesses in his favor" under the Sixth Amendment."
4
The witness has no concern with the rights of the parties to the case in which he is subpoenaed.
Procedure in Constructive Contempt The venue of a prosecution for contempt under the Clayton Act is not governed by the provisions of the Judicial Code relating to venue of civil and criminal cases. Contempt for violation of an order of court may be punished in the division of the district in which the order was passed, although disobedience occurs in another division."
5 Possibly this case simply controls the situation where the contempt takes the form of violation of an injunction, though this was not stated by the Court. Moreover the case does not say that contempts in different districts could be punished.
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It has been implied that criminal contempt of a court of equity should be punished by a proceeding in a court of law or on the law side of the court." 7 But another case seems to imply the doctrine that every court has jurisdiction to punish contempts of itself and that no court can punish contempt of another court." 8 The latter doctrine was applied even where the two courts were presided over by the same judge.
As to cases of disobedience mentioned in the Clayton Act, it is provided that the "trial shall conform, as near as may be, to the practice in criminal cases prosecuted by indictment or upon information."" 9 A criminal contempt not committed in the presence of the court may be commenced by an information. 20 Under the Clayton Act a rule to show cause issues upon a showing that there is "reasonable ground to believe that any person has been guilty" of contempt within the act, and such showing may be "by the return of a proper officer on lawful process" or "upon affidavit of some credible person" or "by information filed by any district attorney.' 2 '
Where the contempt is not one calling for summary punishment, the proper practice is by a rule to show cause, containing enough to inform the accused of the nature of the contempt charged.
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Attachment and arrest are not proper. There must be a charge against the accused. The accused must have an opportunity to present his defense by witnesses and argument. However, the exact form of the procedure is not important. The accused has the right to assistance of counsel, if he requests it. He has the right to offer 272. The Clayton Act was silent as to venue in contempt proceedings.
In United States v. Goldman, (1927) 123 This is true where the alleged contempt was the delivery of a derogatory letter to a judge in his chambers.
The alleged contemner may enter a plea of not guilty. 124 He may move to dismiss on the ground that the information discloses on its face that the proceeding was barred by the statute of limitations. On a prosecution appeal the latter was treated as the equivalent of a special plea in bar.
It is within the discretion of the court in a contempt proceeding to refuse to hear evidence offered in mitigation, where such evidence consists of the testimony of a large number of witnesses, and the defendants have been afforded opportunity to state the facts which might excuse or mitigate their conduct. Apparently the evidence need not be taken in open court.1 2 8 It may be taken before a commissioner or special examiner. 27 In one case 128 a special examiner was appointed with an understanding that at the trial the parties might also introduce additional testimony either oral or documentary. The testimony taken by the examiner was lodged with the district judge and in accordance with a nunc pro tunc order, indorsed as "filed with the court pending trial in open court."
Even though improper evidence be admitted in a proceeding before a judge to punish for contempt, this does not necessarily constitute ground for reversal on appeal, since the appellate court will merely reject it, and proceed to decide the case as if it was not in the record . 29 An early case held that an accused has the right to purge himself under oath of the contempt as to contempts not committed directly "under the eye or within the view of the court."' 3 0 The court is not bound however to require service of interrogatories upon the accused so that in answering them he might purge himself of the contempt charged. It may in its discretion adopt such mode of determining that question as it deems proper, provided due regard is had to the rules obtaining in trials of matters of contempt.
Back in 1906 in an opinion by Mr. Justice Holmes the Supreme Court greatly limited the power of purging contempt by sworn denials. It was held that sworn answers denying any participation in the alleged murder of a prisoner under sentence of death in a state court, pending his appeal to the Supreme Court from an order of a circuit court denying relief by habeas corpus, were not sufficient to purge the affiants of a charge of contempt of the Supreme Court by taking part in such murder after the appeal had been allowed and a stay of proceedings ordered. Mr. Justice Holmes stated:
"On this occasion we shall not go into the history of the notice.-It may be that it was an intrusion or perversion of the canon law, as is suggested by the propounding of interrogatories and the very phrase, 'purgation by oath' (juramentum purgatorium). If so, it is a fragment of a system of proof which does not prevail in 'theory or as a whole; and the reason why it has not disappeared perhaps may be found in the rarity with which contempts occur. It may be that even now, if the sole question were the intent of an ambiguous act, the proposition would apply. "' 31 In 1933 in an opinion by Cardozo, J., it was finally ruled that the oath of a contemner is no longer a bar to a prosecution for contempt. 132 The court stated:
"Little was left of that defense after the decision of this court in United States v. Shipp, 203 U. S. 563, 574, 51 L. Ed. 319, 324, 27 S. Ct. 165, 8 Ann. Cas. 265. Since then there has been no'purgation by oath where an overt act of defiance is the gist of the offense. The point was reserved whether sworn disavowal would retain its ancient force (if the sole question were the intent of an ambiguous act).
"The time has come, we think, to renounce the doctrine altogether and stamp out its dying embers. It has ceased to be a defense in England since 1796."
It is improper to impose a general sentence for separate acts of contempt alleged and found against the defendant.
133 The punishment for different offenses should be so separated that the appellate court can analyze the evidence and determine which, if any, of the charges are sustained.
The judgment should be entered of record in such a way as to meet attack by appeal or habeas corpus. 3 4 Even in the case of a summary commitment there should be a proper and sufficient record.
3 5
Habeas Corpus It was early ruled that the Supreme Court would not itself grant a writ of habeas corpus where a party has been committed for contempt by a court of competent jurisdiction. 136 The court for such purpose thought a contempt similar to a crime. Mr. Justice Story stated that "when a court commits a party for a contempt, their adjudication is a conviction, and their commitment, in consequence, is execution.""
13
Where a lower federal court undertakes to punish for contempt one refusing to obey an order which it had no strict jurisdiction to make, the Supreme Court may discharge the accused on a writ of habeas corpus.
38
The Supreme Court exercised original jurisdiction in discharging on habeas corpus a petitioner who had been punished for contempt solely because the trial court thought he was committing perjury. 139 The Court regarded the case as so exceptional in character as to call for this remedy, but pointed out that in ordinary cases there should be resort to other available sources of judicial power.
Review
At common law contempt cases were not reviewable. 140 In England findings of criminal contempt are not appealable. 141 The Supreme Court as recently as 1904 upheld their appealability under the Act of March 3, 1891.142 Possibly the effort to use habeas corpus as a substitute for appeal ended only as recently as 1923.143 Prior to the Act of 1891 review in criminal cases was upon certificate of division of opinion. 1 -4 And the Supreme Court had issued certiorari in aid of habeas corpus proceedings and applications for prohibition, by which the facts had been brought before the Court, and the Court had then passed on the merits of the decision in the lower court. 145 The reason for the limited review of criminal contempt was that they were of a criminal nature and no provision had been made for review of criminal cases. But since the Act of 1891 allowed review by writ of error in criminal cases it does so also in criminal contempt cases. The order in the criminal contempt case imposing punishment is final and should therefore be reviewed like a final decision in other criminal cases. The fact that trial of contempt is by the court does not affect the mode of review.
As to the scope of review only matters of law are considered. The decision of the trial tribunal on the facts is final. 46 In one case the Court held that disobedience to process of equity in a civil action was contempt of a criminal nature, and distinct from the civil action in the course of which the attachment for contempt was issued.1 47 Furthermore since the attachment was of a criminal character it could not be taken up to the Supreme Court on error but only on a certificate of difference of opinion between the judges, the early method of review in criminal cases. It has been asserted that the ordinary method of raising the question of the legality of the commitment in the Supreme Court is by a writ of habeas corpus. 148 The same writer suggests that in the case of "commitment for contempt in the case of civil proceedings where no separate process is issued, but the party offending is dealt with upon motion for a mere breach of an order of the court pending the progress of the suit, that the question cannot be taken directly up to the higher court, either by appeal or by writ of error. In such a case, if there be no ground for habeas corpus, the determination of the question of contempt by the higher court must await the final disposition of the principal suit."
That is to say it is asserted that where there is a contempt, whether civil or criminal arising during a civil proceeding there may be no review of the decision on the question of contempt until final disposition of the civil suit. In 1880 Chief Justice Waite thus spoke of the reviewability of contempts:
"If the proceeding below, being for contempt, was independent of and separate from the original suit, it cannot be re-examined here either by writ of 1 An appeal from an order adjudging a person guilty of criminal contempt is governed by the statute requiring application for allowance of appeal to be made within three months after judgment and not by the Criminal Appeal Rules, since there was no plea of guilty, no verdict of guilt by a jury, and no finding of guilt by the court where a jury was waived pursuant to the rules.
1 '5 The pardoning power of the President under Article 2, section 2, clause 1, extends to fully completed criminal contempts of court. 56 The language "offenses against the United States" used in that provision is broad in its meaning, and does not include only crimes defined and punished by Act of Congress. It has a wider meaning than it has in Article I, section 8 covering "offenses against the law of nations," and as used in the double jeopardy provision of the Fifth Amendment. It covers more than-"crimes" and criminal prosecutions. 
FOR CIVIL SERVICE COMMISSIONS: EXAMPLE OF OBJECTIVE TEST
Following are "True-False" statements. They are samples of such as may be used in an "objective" examination. The candidate writes "T" or "F" before or after each statement according as he thinks it is true or false. With a key at hand any one who can read is competent to grade the papers. Good professional judgment is required only in making up the statements.
We invite correspondence with Civil Service Commissions on the subject of examinations especially. We will be glad to help them with their problems as far as possible.
(1) A grand jury commonly refuses to admit or pay attention to hearsay evidence. In general crimes mala in se (morally wrong) are punishable whether or not there is a criminal intent. (10) Contributory negligence has no application in criminal cases.
(11)
Confession, to be admissible in court, must be signed, sworn to or witnessed. (12) It is illegal for a police officer to use force when arresting a woman.
